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SB 322

- ·"1=1 ori da Senate - 1980
By

Sena tor Carlucci

A bill to be entitled
An act relating to retail tneft; amending s.
812.015 (3), (6), Florida Statutes; exempting
4

from liability for false arrest, false
imprisonment, or unlawful detention a peace

6

.---.. 1

officer, merchant, or merchant's employee who
detains a person under certain circumstances
for the purposes of attempting to recover

9

unlawfully taken merchandise or for

10

prosecution; providing that the activation of

11

certain devices which operate to detect the

12

removal of merchandise constitutes probable

13

cause for purposes of such detention;

14

prohibiting an individual from resisting the

15
16
17
18

reasonable effort of a peace officer, merchant,
or merchant's employee to recover merchandise
under certain circumstances; providing a
penalty; providing an effective date.

19

20

Be It Enacted by the Legislature of the State of Florida:

21

22
---- 23
24

Section 1.

Subsections (3) and (6) of section 812.015,

Florida Statutes, are amended to read:
812.015

Retail theft; mandatory fine; alternative

25

punishment; detention and arrest; exemption from liability for

26

false arrest; resisting arrest; penalties.--

27
28
29
30
31

(3)

A peace officer, a merchant, or a merchant's

employee who has probable cause to believe that merchandise
has been unlawfully taken by a person and that he can recover
it by taking the person into custody may, for the purpose of
attempting to effect such recovery .2.! efte for prosecution,
l
CODING: Wo,d1 in�� type are deletions from existing law; words underlined are additions.

8-431-80

8-431-80
mefehaftd¼se-sha¼¼-ee-gu¼¼�y-ef a misdemeanor of the first

take the person into custody and detain him in a reasonable
·manner for � reasonable length of time.

The activation of any

degree, punishable as provided in s. 775.082, s. 775.083, or

mechanical or electronic device which operates to detect the

s. 77S.0847-Uft¼ess-�he-¼Hdividua¼-did-fte�-kftew7-ef-have-feaseft

unauthorized removal of specially marked or tagged merchandise

�e-kfteW7-�ha�-�he-�efseft-seekiftg-�e-feeevef-�he-fflefehaHdise

from the premises of any merchant, or from any specific area
within such premises constitutes probable cause; provided that

6

the merchant has posted conspicuous notice of the fact that he
is using such a device.

detention by a peace officer, merchant, or merchant's
11
12
13

this subsection, shall not render such police officer,
merchant, or merchant's employee criminally or civilly liable
for false arrest, false imprisonment, or unlawful detention.

14

In the event a merchant or a merchant's employee takes the

15

person into custody, a peace officer shall be called to the

16

scene immediately after the person has been taken into

17
18
19
20

custody.
(6)

An individual is guilty of the crime of resisting

the recovery of merchandise if: whe
(al

He resists the reasonable effort of a peace

21

officer, merchant, or merchant's employee to recover

22

merchandise which the peace officer, merchant, or merchant's

23

employee had probable cause to believe the individual had

24

concealed or removed from its place of display or elsewhere-'

25

and

26

(bl

He knows or has reason to know that the person

11
12
13
14
15
16
17
18
19
20
22
23
24
25
26
27

�

merchant, or merchant's employee.

�

The crime of resisting the recovery of merchandise is

30

31

eueee�ueft�¼y-feuftd-�e-ee-gu¼¼�y-ef-�hef�-e£-�he-sue;ee�
2
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Exempts from liability for false arrest, false
imprisonment, or unlawful detention a peace officer, a
merchant, or merchant's employee who has probable cause
to believe that merchandise has been unlawfully taken by
a person and who, for the purpose of recovering the
merchandise or prosecuting, takes that person into
custody and detains him in a reasonable manner for a
reasonable length of time. Provides that the activation
of certain mechanical or electronic devices constitutes
probable cause for such detention, provided that the
merchant has posted notice that he is using such a
device. Provides that an individual who resists the
reasonable effort of a merchant or peace officer to
recover merchandise which the merchant or peace officer
had probable cause to believe the individual had
concealed or removed and who knows or has reason to know
that the person making the effort to recover merchandise
is a peace officer, merchant, or merchant's employee is
guilty of a misdemeanor of the first degree.

21

making the effort to recover merchandise is a peace officer,

30

This act shall take effect October 1, 1980.

SENATE SUMMARY

27
29

Section 2.

*****************************************

The 6ueh taking into custody and

employee, if done in compliance with all the requirements of

was-a-�eaee-e££ieef7-mefehaft�,-ef-fflefehaft�is-emp¼eyee.

29
31
3
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Florida House of Representatives - 1980

HB 745

By Representative Bankhead
A bill to be entitled
An act relating to retail theft; amending s.
812.015(3), (6), Florida Statutes; exempting
from liability for false arrest, false
imprisonment, or unlawful detention a peace
officer, merchant, or merchant's employee who
detains a person under certain circumstances

QJ
Ol U
<a·�

for the purposes of attempting to recover

o.�

'- :::,

QJ 0.
0.
QJ
N..C:

"' .....
0-0
� C:

"""'

unlawfully taken merchandise or for
10

prosecution; providing that the activation of

11

certain devices which operate to detect the

..........

12

removal of merchandise constitutes probable

U VI

13

cause for purposes of such detention;

14

prohibiting an individual from resisting the

15

reasonable effort of a peace officer, merchant,

16

or merchant's employee to recover merchandise

17

under certain circumstances; providing a
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24

penalty; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1.

Subsections (3) and (6) of section 812.015,

Florida Statutes, are amended to read:
812.015

Retail theft; mandatory fine; alternative

�

punishment; detention and arrest; exemption from liability for

26

false arrest; resisting arrest; penalties.--

27

(3)

A peace officer, a merchant, or a merchant's

�

employee who has probable cause to believe that merchandise

29

has been unlawfully taken by a person and that he can recover

30

it by taking the person into custody may, for the purpose of

31

attempting to effect such recovery or afld for prosecution,
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Series I

j

?by'.'.

.It)

'-f- _ ,, � 'oO'

(Sttl:,e

52-54-3-0

52-54-3-0

take the person into custody and detain him in a reasonable
2 manner for a reasonable length of time.

The activation of any

2.4/7

mefehaAaise-sha¼¼-ee-�Hi¼�y-e! a misdemeanor of the first

l:lus

3 mechanical or electronic device which operates to detect the
� unauthorized removal of specially marked or tagged merchandise

2.4/10

5 from the premises of any merchant, or from any specific area

2.4/11

3.5

6 within such premises constitutes probable cause; provided that
the merchant has posted conspicuous notice of the fact that he
8 is using such a device.

The SHeA taking into custody and

detention by a peace officer, merchant, or merchant's

13 for false arrest, false imprisonment, or unlawful detention.

3.3

14 In the event a merchant or a merchant's employee takes the

15 person into custody, a peace officer shall be called to the
16
18

3.4
3.5

scene immediately after the person has been taken into

17 custody_,�<a,, ....1,
(6)

'

·¥,:•.�

10
11
12
13
14
15
16

(rf'OSc.(.""-��ON�

An individual is guilty of the crime of resisting

SENATE SUMMARY

2.4/14
3.2

17
3.5/2

18

19 the recovery oTrnefchandise if: whe

3.5/3

19

20

l:lus

20

(a)

He resists the reasonable effort of a peace

�

officer, merchant, or m�rchant's employee to recover

3.5/5

21

22

merchandise which the peace officer, merchant, or merchant's

3.5/7

22

D employee had probable cause to believe the individual had
24 concealed or removed from its place of display or elsewhere.!.
.
25 and
(b)

He knows or has reason to know that the person

V

making the effort to recover merchandise is a peace officer,

28

merchant, or merchant's employee.
The crime of resisting the recovery of merchandise is
2
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Exempts from liability for false arrest, false
imprisonment, or unlawful detention a peace officer, a
merchant, or merchant's employee who has probable cause
to believe that merchandise has been unlawfully taken by
a person and who, for the purpose of recovering the
merchandise or prosecuting, takes that person into
custody and detains him in a reasonable manner for a
reasonable length of time. Provides that the activation
of certain mechanical or electronic devices constitutes
probable cause for such detention, provided that the
merchant has posted notice that he is using such a
device. Provides that an individual who resists the
reasonable effort of a merchant or peace officer to
rec0ver merchandise which the merchant or peace officer
had probable cause to believe the individual had
concealed or removed and who knows or has reason to know
that the person making the effort to recover merchandise
is a peace officer, merchant, or merchant's employee is
guilty of a misdemeanor of the first degree.

23
3.5/8

24
25

3.5/9

26
27
28

29
30

This act shall take effect October 1, 1980.

*****************************************

2.4/13

11 this subsection, shall not render such police officer,

12 merchant, or merchant's employee criminally or civilly liable

Section 2.

2.4/12

10 employee, if done in compliance with all the requirements of

3.5

degree, punishable as provided in s. 775.082, s. 775.083, or

29
3.5/11

30

3.5/13

31
3
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House of Representatives

SUBCOMMITTEE REPORT
To:

��Parent Committee

Chairman, Committee on
The Subcommittee on

met at
reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Talfahassee, FL 32399-0250
Serles

f1

'-f-J b

Carton

---�o

(scJoc :1L)

11, 4

Subcommittee II
Law Enforcement, Drugs

4)/J(

o'clock on

.:�; j,(')

in Room

Criminal Justice ________
__,;;====--===;;___

Ila

' and considered

YEA

!Si

MEMBER
Crawford

'j I CJ?

H,B CIL/C

FAVORABLE WITH

NAY

Miscellaneous
' 19

FAVORABLE

On motion to report the bill//
the vote was:

&

YEA

J

(number)

80

AMENDMENTS
NAY I

MEMBER

,___

Lehman

I

Reynolds
Sample
Smith, Jim

i---

Fontana, Chm.

ToTAL

TOTAL

--

SUBCOMMITTEE APPEARANCE RECORD

The following persons (other than legislators) appeared before the subcommittee
during cons ideration of this bill:

NAME

REPRESENTING

ADDRESS

(If additional persons, enter on reverse side and check here_)

Received by Parent Committee:
Date ______
H-74

Received by

If amendment is text of another bill, insert:
or Draft No.
Bill No.

HB

745,

SB

Representative s

offered the following
Amendment

On page.

2

amendment:
, line

15

, strike

a

b

reproduced by
. FLORIDA .ST�TE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
TaHahassee, FL 32399-0250
Serles

/

'Zs . .Carton 7 {; t/.

L.f-Jl:,-�O

C

('SQ(,c,

d

e
f
g

and insert:

after "person into custody,"

for pros.ecution,

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

Mr.
which was adopted.
Form H-29 (1979)

moved the adoption of the amendment,
which failed of adoption.

IL)

Journal
of the
SENATE
State of -Florida

TWELFTH REGULAR SESSION
UNDER THE CONSTITUTION AS REVISED IN 1968
APRIL 8 THROUGH JUNE 7, 1980

9,08

JOURNAL OF THE SENATE

while performing services other than as a member of a medical
review committee. In any case in which, but for the enactment
of the preceding provisions of this section, a cause of action
would arise against a hospital, professional society, or an in
dividual health professional, such cause of action shall exist
as if the preceding provisions had not been enacted.

The President presiding

Amendment 4-On page 1, in the title, strike "providing an
effective date." and insert: amending s. 768.40(2) and (3),
Florida Statutes, providing for limitation of liability for health
care providers who provide information to medical review com
mittees; providing an effective date.

Senator Scarborough presiding

On motions by Senator Scarborough, the Senate concurred in
the House amendments.
SB 1221 passed as amended and the action of the Senate was
certified to the House. The vote on passage was:
Yeas-36
Anderson
Beard
Carlucci
Chamberlin
Childers, D.
Childers, W. D.
Dunn
Fechtel
Frank

Gordon
Gorman
Grizzle
Hair
Henderson
Hill
Holloway
Jenne
Johnston

MacKay
McClain
McKnight
Myers
Neal
Peterson
Poole
Scarborough
Scott

Skinner
Steinberg
Stuart
Thomas
Tobiassen
Trask
Vogt
Ware
Winn

Nays-None
Vote after roll call:
Yea to Nay-Steinberg
The bill was ordered engrossed and then enrolled.

The Honorable Philip D. Lewis, President
I am directed to inform the Senate that the House of Repre
sentatives has passed with amendment-By Senator PooleSB 689-A bill to be entitled An act relating to alcoholism;
amending s. 316.193(6), Florida Statutes; removing the pro
hibition against the authorized agency for alcoholism treat
ment of persons convicted of certain offenses involving ve
hicles being the same agency which conducts alcohol evaluation
and education; providing an effective date.
-and requests the concurrence of the Senate.

Allen Morris, Clerk
Amendment 1-On page 1, line 22, strike • • • ltewe¥e'!'1 ift M
eaee � tlte � � ;fe.p aleelteUsm �Mi ee
e&me � wMelt ee11duets
&le&ltel. e•,raluatie11 &Be
eaueatien. and insert: . . . whenever, the authorized agency for
alcoholism treatment is the same agency which conducta
the alcohol evaluation and education, this agency shall submit a
quarterly report which shall be reviewed by the Traffic Court
Review Committee to assure that excessive referrals to treat
ment have not been made. A programmatic and statistical report
shall be submitted annually to the Traffic Court Review Com
mittee by each agency authorized to provide services under this
act.

w

w

On motion by Senator Poole, the Senate concurred in the
House amendment.
SB 689 as amended passed and the action of the Senate was
certified to the House. The vote on passage was:
Yeas-32
Anderson
Beard
Chamberlin
Childers, W. D.
Dunn
Fechtel
Frank
Gordon

Gorman
Grizzle
Hair
Henderson
Hill
Holloway
Jenne
McClain

McKnight
Myers
Neal
Peterson
Poole
Scarborough
· Scott
Skinner

Steinberg
Stuart
Thomas
Tobiassen
Trask
Vogt
Ware
Winn

Nays-None
The bill was ordered engrossed and then enrolled.

June 6, 1980

SPECIAL ORDER, resumed
Consideration of HB 1431 was deferred.

HB 1524-A bill to be entitled An act relating to contractual
services and the Division of Purchasing of the Department of
General Services; amending s. 287.012, Florida Statutes; redefin
ing "agency" and providing a definition of "contractual serv
ices"; amending s. 287.032, Florida Statutes; providing that the
division shall provide overall direction of contractual service
procurement policies and rules; amending s. 287 .042, Florida
Statutes; providing that competitive procurement methods shall
be used when practicable; providing exceptions; providing that
the division shall establish definitions and classes of contractual
services and procedures for acquiring them; providing for the
preparation of statistical data concerning contractual service
contracts; providing for programs to disseminate contractual
service information; amending s. 287.057, Florida Statutes;
providing that when the price of a contractual service is less
than $2,500, agencies may employ rules promulgated by the
agency; providing that when no bids are received for contractual
services, the agency may negotiate; adding paragraph (a) of
subsection (2), and subsection (3) to section 287.062, Florida
Statutes; providing that contracts shall bear an interest rate
not to exceed computed rate; providing that when no bids are
received for commodity purchases, the division may negotiate;
creating ss. 287.114 and 287.115, Florida Statutes; providing for
duties of the Auditor General; requiring the Comptroller to
issue quarterly reports; providing that contracts that were in ex
istence prior to the effective date of the act shall not be af
fected; providing no certification is needed for rest areas or
department marine vessels; creating sections 288.03(25) and
288.34(5), Florida Statutes; providing the Division of Economic
Development and the Division of Tourism of the Department of
Commerce shall negotiate with qualified service offerors; cre
ating sections 20.19(18), 229.833, and 945.025(4), Florida Stat
utes; providing that the Department of Health and Rehabili
tative Services, the Department of Education and the Depart
ment of Corrections are not required to give first consideration
to lowest cost when procuring health services; providing an
effective date.
-was read the second time by title.
Senator Dunn moved the following amendment which was
adopted:
Amendment 1-On page 5, line 31, insert: (c) Contracts for

legal services.

On motion by Senator Dunn, by two-thirds vote HB 1524 as
amended was read the third time by title, passed and certified
to the House. The vote on passage was:
Yeas-28
Anderson
Barron
Beard
Carlucci
Chamberlin
Childers, W. D.
Dunn

Fechtel
Frank
Hair
Holloway
Jenne
Johnston
MacKay

McClain
McKnight
Neal
Peterson
Poole
Scarborough
Skinner

Steinberg
Stuart
Thomas
Tobiassen
Trask
Williamson
Winn

Nays-None
Vote after roll call:
Yea-Myers
SB 322-A bill to be entitled An act relating to retail theft;
amending s. 812.015(3), (6), Florida Statutes; exempting from
liability for false arrest, false imprisonment, or unlawful deten
tion a peace officer, merchant, or merchant's employee who
detains a person under certain circumstances for the purposes
of attempting to recover unlawfully taken merchandise or for
prosecution; providing that the activation of certain devices
which operate to detect the removal of merchandise constitutes
probable cause for purposes of such detention; prohibiting an
individual from resisting the reasonable effort of a peace offi-

JOURNAL OF THE SENATE

June 6, 1980

cer, merchant, or merchant's employee to recover merchandise
under certain circumstances; providing a penalty; providing an
effective date.
-was read the second time by title.
The Committee on Judiciary-Criminal offered the following
amendments which were moved by Senator Carlucci and adopted:
Amendment 1-On page 2, line 6, strike the word: "consti
tutes" and insert: may in light of the facts and circumstances
constitute
Amendment 2-On pages 2 and 3, strike on page 2, lines 18
through and including line 31, and on page 3, lines 1 through
and including line 5
Amendment 3-On page 1, lines 22 and 23, strike all of said
lines and insert: Section 1. Subsection (3) of section 812.015,
Florida Statutes, is amended to read:
The President presiding
Senator Carlucci moved the following amendment which
failed:
Amendment 4-On page 2, line 15, after "custody" insert: for
prosecution,
Senator Williamson moved the following amendment which
was adopted:
Amendment 5-On page 2, strike underlined language on
lines 2 through 8- and the word "�" on line 8 and insert:
Such
The Committee on Judiciary-Criminal offered the following
amendments which were moved by Senator Carlucci and
adopted:
Amendment 6-On page 1, in title, line 12, strike the word:
"constitutes" and insert: may constitute
Amendment 7-On page 1, in title, lines 14, 15, 16, 17 and 18
strike lines 14 through and including line 17 and the word:
"penalty;" on line 18
Amendment 8-On page 1 in title, line 3, strike after "812.015(3),": "(6),"
On motion by Senator Carlucci, by two-thi�ds vote SB 322
as amended was read the third time by title, passed, ordered
engrossed and then certified to the House. The vote on passage
was:
Yeas-27
Mr. President
Anderson
Barron
Carlucci
Chililers, D.
Childers, W. D.
Dunn

Fechtel
Frank
Gorman
Hair
Henderson
Hill
Jenne

Johnston
McClain
McKnight
Neal
Poole
Scarborough
Scott

Skinner
Thomas
Trask
Vogt
Williamson
Winn

Nays-2
Beard
Steinberg
Votes after roll call:
Yea-Myers, Peterson
On motion by Senator Holloway, CS for SB 1325 was placed
on the special order calendar in lieu of SB 401.
CS for SB 1325, by the Committee on Ways and Means and
Senator Hill, was read the first time by title and SB 1325 was
laid on the table.

909

On motions by Senator Holloway by two-thirds vote CS for
CS for HB 12 was withdrawn from the Committees on Trans
portation and Ways and Means.
On motions by Senator HollowayCS for CS for HB 12-A bill to be entitled An act relating
to speed measurement devices; creating s. 316.1906, Florida
Statutes, providing definitions; excluding the admission into
evidence of certain automatic speed measuring devices with
respect to speed violations, except under certain circumstances;
adding subsection (10) to s. 943.14, Florida Statutes, requiring
the Police Standards and Training Commission to develop and
promulgate training standards for law enforcement officers
operating speed measuring devices; creating s. 316.1907, Florida
Statutes, creating a commission to establish minimum design
criteria for radar units and to report its recommendations and
findings; providing an effective date.
-a companion measure, was substituted for CS for SB 1325
and by two-thirds vote read the second time by title. On motion
by Senator Holloway, by two-thirds vote CS for CS for HB
12 was read the third time by title, passed and certified to the
House. The vote on passage was:
Yeas-32
Mr. President
Anderson
Beard
Carlucci
Childers, D.
Fechtel
Frank
Gorman
Nays-None
Vote after roll

Grizzle
Hair
Henderson
Hill
Holloway
Jenne
Johnston
MacKay

Maxwell
McClain
McKnight
Neal
Peterson
Scarborough
Skinner
Steinberg

Stuart
Thomas
Tobiassen
Trask
Vogt
Ware
Williamson
Winn

call:

Yea-Myers
SB 1325 was laid on the table.
On motion by Senator Jenne, by unanimous consent-CS for HB 27-A bill to be entitled An act relating to
residential construction; providing definitions; requiring build
ing contractors or developers of one- or two-family residential
dwelling units to notify prospective buyers of their right to
have certain deposits placed in escrow; requiring the building
contractor or developer to deposit certain funds in interest-
bearing escrow accounts; providing that the building contractor
or developer shall be entitled to the interest in such accounts;
providing for surety bonds; providing that the building con
tractor or developer may borrow funds for construction pur
poses; providing for accountability for escrow deposits; pro
viding for the release of funds in escrow accounts; providing
for priority; prohibiting certain claims; providing a penalty;
providing for attorney's fees and court costs with respect to
civil litigation; providing for maximum statewide standards;
providing an exemption; providing an effective date.
-was read the second time by title.
Senator Jenne moved the following amendment which was
adopted:
Amendment 1-On page 2, lines 16 and 20, before the period
(.) insert: , except for a person who sells or constructs less
than 10 units per year statewide
On motion by Senator Jenne, by two-thirds vote CS for HB 27
as amended was read the third time by title, passed and certi
fied to the House. The vote on passage was:
Yeas-29
Mr. President
Anderson
Beard
Chamberlin
Childers, D.
Fechtel
Frank
Gorman
Nays-None
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Hair
Henderson
Hill
Jenne
Johnston
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McClain

McKnight
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Thomas

Tobiassen
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Vogt
Williamson
Winn
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HB 745 by Representative Bankhead
Provides that the activation of a warning device which detects
the unauthorized removal of merchandise from a store constitutes
probable cause. Makes the crime of resisting the·efforts of
a peace officer to recover merchandise a first degree
misdemeanor.
Other References
SB 322 is identical to this bill and SB 76 and SB 412 are
similar. They all have been referred to Senate Judiciary
Criminal.
I.

Statement of the Problem
Introducer bel�eves that with the increased use of mechanical
detection devices in retail stores, activation of such should
constitute probable cause of retail theft. Also, resisting
efforts to recover merchandise should be a first degree
misdemeanor.

II.

Fiscal Impact
None Apparent

III.

Comments
A.

Discussion
This bill provides that the activation of a mechanical or
electronic device which detects the unauthorized removal
of merchandise from a retail store constitutes probable
cause of retail theft, provided that conspicuous notices
of such devices have been posted.
The bill also provides that resisting reasonable efforts
of the merchant or peace officer to recover merchandise
is a separate crime in addition to the actual offense of
theft and is a first degree misdemeanor.
Malcolm E. Beard Betty Easley A. M. Fontana Joe Lang Kershaw
David J ���man B2b �yn�lds Dorothy E. S!l':1_1!1e Jim Smith
;
_
._
•
_

Carton�

HB 745 by Representative Bankhead
April 15, 1980
Page Two
B.

Constitutionality
The bill appears to be constitutional.

C.

Legislative Intent
Adequately expressed.

D.

Legislative History
None

IV.

Amendments
Strike tha,t portion of the bill which creates the crime of
"re�isting the recovery of merchandise." Provides that
merchants can recover and accept return of property taken
but merchant must execute a waiver of prosecution.
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Retail Theft: Resisting
the recovering of merchandise

BILL '.lo. AND SPONSOR:

SB 322 by
Senator Carlucci

SUMMARY:
A.

Present Situation:
Subsection (3) of s. 812.015, Florida Statutes, relating
to retail theft, presently provides that:

q �J,

A peace officer, a merchant, or a merchant's employee
who has probable cause to be�ieve that merchandise
has been unlawfully taken by a person and that he
can recover it by taking the person into custody may,
for the purpose of attempting to effect such recovery
and for prosecution, take the person into custody
and detain him in a reasonable manner for a·reasonable
length of time.

s t5. '3 i -i.-i

�

1. ----- -----

SUBJECT:
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Reasonable detention in compliance with the provisions
of the statutes precludes liability for false arrest,
false imprisonment and unlawful detention.
Subsection (6) of s. 812.015, Florida Statutes, provides
that:
An individual who resists the reasonable efforts of
a peace officer, merchant, or merchant's employee
to recover merchandise... concealed or removed from
its place of display or elsewhere and [who] is
subsequently found to be guilty of theft of the
subject merchandise shall be guilty of a misdemeanor
of the first degree...
B.

Effect of Proposed Changes:
Senate Bill 322 alters the provisions of s. 812.015,
Florida Statutes, relating to lawful detention. Existing
section 812.015 provides that detention is permitted for
the purpose of recovery of the merchandise and prosecu
tion of the offender. Under the proposed change to
s. 812.015(3), detention w ould be allowed for the purpose
of recovery or prosecution. The bill gives a peace offi
cer, merchant, or merchant's employee greater latitude
than provided in s. 812.015 for detaining a person sus
pected of shoplifting--according to the bill, detention
could be for recovery of merchandise or for prosecution,
or for both recovery and prosecution.
Also, s. 812.015(3) proposes that activation of a shop
lifting detection device constitutes probable cause to
believe that merchandise has been unlawfully taken by
a person. Without this statutory provision, a court
could determine from the facts of a case that probable
cause arises from activation of a shoplifting alarm. By
this bill, however, probable cause will exist in every
case when such a device is activated; probable cause would
no longer be left to the discretion of the court if
the retailer is alerted by the detection device.
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Section 812.015(61 of the bill provides that resisting
the recovery of merchandise constitutes a separate offense.
Resisting recovery would be punishable as a first degree
misdemeanor.
II.

III.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None

B.

Government:

None

COMMENTS:
By providing that a suspected shoplifter may be detained
for the purpose of prosecution, SB 322 may give a retailer
the same right as a police officer under s. 901.15, Florida
Statutes, to take a misdemeanor offender into custody and
detention. In the existing statute, s. 812.015(3), deten
tion is limited for the purpose of recovering property.
With the bill, the retailer approaches the role of a
police officer in that a merchant may now detain solely
for the purpose of prosecution.
Also, if strictly construed, s. 812.015(3) of the bill
could mandate a finding of probable cause to believe
property was taken when the facts do not justify such a
finding. For example, a shoplifting detection device
may be repeatedly activated by human or machine error.
Notwithstanding knowledge of these false alarms, a retailer
will continue to have probable cause to take shoppers into
custody if the bill is strictly construed. A court,
without facing the mandate of this bill, could find
that probable cause does not exist in light of these facts.
It should be noted that the Supreme Court of Louisiana,
presented with similar facts, held that probable cause
did not exist. In Clark v. I. H. Rubenstein, Inc.,
329 So.2d 497 (La. 1976), the court ruled that a merchant,
having knowledge of continued activation through employee
error or machine imperfections, did not have probable
cause to believe that a shopper had stolen merchandise when
the detector was activated. The court was not constrained
by a statutory mandate of probable cause as provided in
SB 322. In so ruling, the court determined that the
shopper was entitled to compensation for embarrassment
and humiliation in her action against the retailer for
false imprisonment.
As presently worded, s. 812.015(6), Florida Statutes, may
be construed as an enhancement provision. As such, the
statute increases the degree of petit theft from a second
degree misdemeanor to a first degree misdemeanor when
the defendant resists reasonable efforts to recover pro
perty. The proposed change, in SB 322, provides that
resisting the recovery of merchandise is a separate of
fense and that the defendant can therefore be punished
for both petit theft and resisting arrest.
Senate Bill 322 is similar to CS/HB 745 sponsored by
Representative Bankhead. However, CS/HB 745 does not ad
dress resisting recovery of merchandise. In·the event a mer
chant accepts the return of merchandise, CS/HB 745 requires
the merchant to execute a release and waiver of prosecution and to deliver them to the offender.
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Bill No. And Sponsor:
SB 322 by
Senator Carlucci

SB 322 is also similar to SB 76, introduced by Senator
Spicola during the 1979 session with respect to clari
fying s. 812.015 to read that resisting the recovery of
merchandise constitutes a separate offense. SB 76 was re
ported unfavorably by the Judiciary-Criminal Committee by
reason of Senate Rule 2.18. As Senator Spicola would not
be attending this regular session (1980), Rule 2.18
required that the bill be reportej unfavorably with
notice or hearing.
IV.

AMENDMENTS:
None
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A.

Present Situation:
Subsection (3) of s. 812.015, Florida Statutes, relating
to retail theft, presently provides that:
A peace officer, a merchant, or a merchant's employee
who has probable cause to believe that merchandise
has been unlawfully taken by a person and that.he
can recover it by taking the person into custody may,
for the purpose of attempting to effect such recovery
and for prosecution, take the person into custody
and detain him in a reasonable manner for. a·reasonable
length of time.
Reasonable detention in compliance with the provisions
of the statutes precludes liability for false arrest,
false imprisonment and unlawful detention.
Subsection (6) of s. 812.015, Florida Statutes, provides
that:

An individual who resists the reasonable efforts of
a peace officer, merchant, or merchant's employee
to recover merchandise...concealed or removed from
its place of display or elsewhere and [who] is
subsequently found to be guilty of theft of the
subject merchandise shall be guilty of a misdemeanor
of the first degree.••
B.

Effect of Proposed Changes:
Senate Bill 322 alters the provisions of s. 812.015,
Florida Statutes, relating to lawful detention. Existing
section 812.015 provides that detention is permitted for
the purpose of recovery of the merchandise and prosecu
tion of the offender. Under the proposed change to
s. 812.015(3), detention would be allowed for the purpose
of recovery or prosecution. The bill gives a peace offi
cer, merchant, or merchant's employee greater latitude
than provided in s. 812.015 for detaining a person sus
pected of shoplifting--according to the bill, detention
could be for recovery of merchandise or for prosecution,
or for both recovery and prosecution.
Also, s. 812.015(3) proposes that activation of a shop
lifting detection device constitutes probable cause to
believe that merchandise has been unlawfully taken by
a person. Without this statutory provision, a court
could determine from the facts of a case that probable
cause arises from activation of a shoplifting alarm. By
this bill, however, probable cause will exist in every
case when such a device is activated; probable cause would
no longer be left to the discretion of the court if
the retailer is alerted by the detection device.
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Section 812.015(61 of the bill provides that resisting
the recovery of merchandise constitutes a separate offense.
Resisting recovery would be punishable as a first degree
misdemeanor.
II.

III.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None

B.

Government:

None

COMMENTS:
By providing that a suspected shoplifter may be detained
for the purpose of prosecution, SB 322 may give a retailer
the same right as a police officer under s. 901.15, Florida
Statutes, to take a misdemeanor offender into custody and
detention. In the existing statute, s. 812.015(3), deten
tion is limited for the purpose of recovering property.
With the bill, the retailer approaches the role of a
police officer in that a merchant may now detain solely
for the purpose of prosecution.
Also, if strictly construed, s. 812.015(3) of the bill
could mandate a finding of probable cause to believe
property was taken when the facts do not justify such a
finding. For example, a shoplifting detection device
may be repeatedly activated by human or machine error.
Notwithstanding knowledge of these false alarms, a retailer
will continue to have probable cause to take shoppers into
custody if the bill is strictly construed. A court,
without facing the mandate of this bill, could find
that probable cause does not exist in light of these facts.
It should be noted that the Supreme Court of Louisiana,
presented with similar facts, held that probable cause
did not exist. In Clark v. I. H. Rubenstein, Inc.,
329 So.2d 497 (La. 1976), the court ruled that a merchant,
having knowledge of continued activation through employee
error or machine imperfections, did not have probable
cause to believe that a shopper had stolen merchandise when
the detector was activated. The court was not constrained
by a statutory mandate of probable cause as provided in
SB 322. In so ruling, the court determined that the
shopper was entitled to compensation for embarrassment
and humiliation in her action against the retailer for
false imprisonment.
As presently worded, s. 812,015(6), Florida Statutes, may
be construed as an enhancement provision. As such, the
statute increases the degree of petit theft from a second
degree misdemeanor to a first degree misdemeanor when
the defendant resists reasonable efforts to recover pro
perty. The proposed change, in SB 322, provides that
resisting the recovery of merchandise is a separate of
fense and that the defendant can therefore be punished
for both petit theft and resisting arrest.
Senate Bill 322 is similar to CS/HB 745 sponsored by
Representative Bankhead. However, CS/HB 745 does not ad
dress resisting recovery of merchandise. In·. the event a mer
chant accepts the return of merchandise, CS/HB 745 requires
the merchant to execute a release and waiver of prosecution and to deliver them to the offender.
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the recovering of merchandise

Bill No. And Sponsor:
SB 322 by
Senator Carlucci

SB 322 is also similar to SB 76, introduced by Senator
Spicola during the 1979 session with respect to clari
fying s. 812.015 to read that resisting the recovery of
merchandise constitutes a separate offense. SB 76 was re
ported unfavorably by the Judiciary-Criminal Committee by
reason of Senate Rule 2.18. As Senator Spicola would not
be attending this regular session (1980), Rule 2.18
required that the bill be reporte1 unfavorably with
notice or hearing.
IV.

AMENDMENTS:
#1 by Judiciary-Criminal:
Provides that the activation of shoplifting detection device·
may constitute probable cause to believe that the merchan
dise has been unlawfully taken.
#2 by Judiciary-Criminal:
Deletes the language of the bill providing that resisting
the recovery of merchandise shall be a separate offense.
#3 by Judiciary-Criminal:
Conforms the title to the bill as amended by #1.
#4 by Judiciary-Criminal:
Conforms the title to the bill as-amended by �2.
#5 by Judiciary-Criminal:
Clarifies the language to read that only subsection (3)
is amended by the bill.
#6 by Judiciary-Criminal:
Conforms the title to the bill as amended by #5.
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Retail Theft: Resisting
the recovering of merchandise

BILL :lo, AND SP0NSOR:

SB 322 by
Senator Carlucci

SUMMARY:
A.

Present Situation:
Subsection (3) of s. 812.015, Florida Statutes, relating
to retail theft, presently provides that:

q3f

A peace officer, a merchant, or a merchant's employee
who has probable cause to believe that merchandise
has been unlawfully taken by a person and that he
can recover it by taking the person into custody may,
for the purpose of attempting to effect such recovery
and for prosecution, take the person into custody
and detain him in a reasonable manner for a reasonable
length of time.
Reasonable detention in. compliance with the provisions
of the statutes precludes liability for false arrest,
false imprisonment and unlawful detention.
Subsection (6) of s. 812.015, Florida Statutes, provides
that:
An individual who resists the reasonable efforts of
a peace officer, merchant, or merchant's employee
to recover merchandise... concealed or removed from
its place of display or elsewhere and [who] is
subsequently found to be guilty of theft of the
subject merchandise shall be guilty of a misdemeanor
of the first degree...
B.

Effect of Proposed Changes:
Senate Bill 322 alters the provisions of s. 812.015,
Florida Statutes, relating to lawful detention. Existing
section 812.015 provides that detention is permitted for
the purpose of recovery of the merchandise and prosecu
tion of the offender. Under the proposed change to
s. 812.015(3), detention would be allowed for the purpose
of recovery or prosecution. The bill gives a peace offi
cer, merchant, or merchant's employee greater latitude
than provided in s. 812.015 for detaining a person sus
pected of shoplifting--according to the bill, detention
could be for recovery of merchandise or for prosecution,
or for both recovery and prosecution.
Also, s. 812.015(3) proposes that activation of a shop
lifting detection device constitutes probable cause to
believe that merchandise has been unlawfully taken by
a person. Without this statutory provision, a court
could determine from the facts of a case that probable
cause arises from activation of a shoplifting alarm. By
this bill, however, probable cause will exist in every
case when such a device is activated; probable cause would
no longer be left to the discretion of the court if
the retailer is alerted by the detection device.
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Section 812.015l61 of the bill provides that resisting
the recovery of merchandise constitutes a separate offense.
Resisting recovery would be punishable as a first degree
misdemeanor.
II.

III.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None

B.

Government:

None

COMMENTS:
By providing that a suspected shoplifter may be detained
for the purpose of prosecution, SB 322 may give a retailer
the same right as a police officer under s. 901.15, Florida
Statutes, to take a misdemeanor offender into custody and
detention. In the existing statute, s. 812.015(3), deten
tion is limited for the purpose of recovering property.
With the bill, the retailer approaches the role of a
police officer in that a merchant may now detain solely
for the purpose of prosecution.
Also, if strictly construed, s. 812.015(3) of the bill
could mandate a finding of probable cause to believe
property was taken when the facts do not justify such a
finding. For example, a shoplifting detection device
may be repeatedly activated by human or machine error.
Notwithstanding knowledge of these false alarms, a retailer
will continue to have probable cause to take shoppers into
custody if the bill is strictly construed. A court,
without facing the mandate of this bill, could find
that probable cause does not exist in light of these facts.
It should be noted that the Supreme Court of Louisiana,
presented with similar facts, held that probable cause
did not exist. In Clark v. I. H. Rubenstein, Inc.,
329 So.2d 497 (La. 1976), the court ruled that a merchant,
having knowledge of continued activation through employee
error or machine imperfections, did not have probable
cause to believe that a shopper had stolen merchandise when
the detector was activated. The court was not constrained
by a statutory mandate of probable cause as provided in
SB 322. In so ruling, the court determined that the
shopper was entitled to compensation for embarrassment
and humiliation in her action against the retailer for
false imprisonment.
As presently worded, s. 812.015(6), Florida Statutes, may
be construed as an enhancement provision. As such, the
statute increases the degree of petit theft from a second
degree misdemeanor to a first degree misdemeanor when
the defendant resists reasonable efforts to recover pro
perty. The proposed change, in SB 322, provides that
resisting the recovery of merchandise is a separate of
fense and that the defendant can therefore be punished
for both petit theft and resisting arrest.
Senate Bill 322 is similar to CS/HB 745 sponsored by
Representative Bankhead. However, CS/HB 745 does not ad
dress resisting recovery of merchandise. In the event a mer
chant accepts the return of merchandise, CS/HB 745 requires
the merchant to execute a release and waiver of prosecution and to deliver them to the offender.

Date

June 10, 1980 (Updated)

Page __�3_____

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
Analyst: R.W.Evans
Staff Director: P.Liepshutz
Subject: Retail Theft: Resisting
the recovering of merchandise

Bill No. And Sponsor:
SB 322 by
Senator Carlucci

SB 322 is also similar to SB 76, introduced by Senator
Spicola during the 1979 session with respect to clari
fying s. 812.015 to read that resisting the recovery of
merchandise constitutes a separate offense. SB 76 was re
ported unfavorably by the Judiciary-Criminal Committee by
reason of Senate Rule 2.18. As Senator Spicola would not
be attending this regular session (1980), Rule 2.18
required that the bill be reportej unfavorably with
notice or hearing.
FINAL UPDATE: SR 322 ,•ias amanded on the floor of the
Senate, and passed, as amended, 27-2. The House passed
SB 322, as amended by the Senate, 83-21.
IV.

Ai'-1ENDMENTS :

#1 by Judiciary-Criminal:
Provides that the activation of shoplifting detection devices
may constitute probable cause to believe that the merchan
dise has been unlawfully taken.
#2 by Judiciary-Criminal:
Deletes the language of the bill providing that resisting
the recovery of merchandise shall be a separate offense.
#3 by Judiciary-Criminal:
Conforms the title to the bill as amended by #1.
#4 by Judiciary-Criminal:
Conforms the title to the bill as amended by #2.
#5 by Judiciary-Criminal:
Clarifies the lang 1age to read that only subsection (3)
is amended by the bill.
1

#6 by Judiciary-Criminal:
Conforms the title to the bill as amended by #5.
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Retail Theft: Resisting
the recovering of merchandise

I.

BILL tlo, AND SPONSOR:

SB 322 by
Senator Carlucci

SUMMARY:
A.

Present Situation:
Subsection (3) of s. 812.015, Florida Statutes, relating
to retail theft, presently provides that:
A peace officer, a merchant, or a merchant's employee
who has probable cause to be�ieve that merchandise
has been unlawfully taken by a person and that he
can recover it by taking the person into custody may,
for the purpose of attempting to effect such recovery
and for prosecution, take the person into custody
and detain him in a reasonable manner for a reasonable
length of time.
Reasonable detention in compliance with the provisions
of the statutes precludes liability for false arrest,
false imprisonment and unlawful detention.
Subsection (6) of s. 812.015, Florida Statutes, provides
that:
An individual who resists the reasonable efforts of
a peace officer, merchant, or merchant's employee
to recover merchandise...concealed or removed from
its place of display or elsewhere and [who] is
subsequently found to be guilty of theft of the
subject merchandise shall be guilty of a misdemeanor
of the first degree ...

B.

Effect of Proposed Changes:
Senate Bill 322 alters the provisions of s. 812.015,
Florida Statutes, relating to lawful detention. Existing
section 812.015 provides that detention is permitted for
the purpose of recovery of the merchandise and prosecu
tion of the offender. Under the proposed change to
s. 812.015(3), detention would be allowed for the purpose
of recovery or prosecution. The bill gives a peace offi
cer, merchan� or merchant's employee greater latitude
than provided in s. 812.015 for detaining a person sus
pected of shoplifting--according to the bill, detention
could be for recovery of merchandise or for prosecution,
or for both recovery and prosecution.
Also, s. 812.015(3) proposes that activation of a shop
lifting detection device constitutes probable cause to
believe that merchandise has been unlawfully taken by
a person. Without this statutory provision, a court
could determine from the facts of a case that probable
cause arises from activation of a shoplifting alarm. By
this bill, however, probable cause will exist in every
case when such a device is activated; probable cause would
no longer be left to the discretion of the court if
the retailer is alerted by the detection device.
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Section 812.015l6l of the bill provides that resisting
the recovery of merchandise constitutes a separate offense.
Resisting recovery would be punishable as a first degree
misdemeanor.
II.

III.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

B.

Government:

None
None

COMMENTS:
By providing that a suspected shoplifter may be detained
for the purpose of prosecution, SB 322 may give a retailer
the same right as a police officer under s. 901.15, Florida
Statutes, to take a misdemeanor offender into custody and
detention. In the existing statute, s. 812.015(3), deten
tion is limited for the purpose of recovering property.
With the bill, the retailer approaches the role of a
police officer in that a merchant may now detain solely
for the purpose of prosecution.
Also, if strictly construed, s. 812.015(3) of the bill
could mandate a finding of probable cause to believe
property was taken when the facts do not justify such a
finding. For example, a shoplifting detection device
may be repeatedly activated by human or machine error.
Notwithstanding knowledge of these false alarms, a retailer
will continue to have probable cause to take shoppers into
custody if the bill is strictly construed. A court,
without facing the mandate of this bill, could find
that probable cause does not exist in light of these facts.
It should be noted that the Supreme Court of Louisiana,
presented with similar facts, held that probable cause
did not exist. In Clark v. I. H. Rubenstein, Inc.,
329 So.2d 497 (La. 1976), the court ruled that a merchant,
having knowledge of continued activation through employee
error or machine imperfections, did not have probable
cause to believe that a shopper had stolen merchandise when
the detector was activated. The court was not constrained
by a statutory mandate of probable cause as provided in
SB 322. In so ruling, the court determined that the
shopper was entitled to compensation for embarrassment
and humiliation in her action against the retailer for
false imprisonment.
As presently worded, s. 812.015(6), Florida Statutes, may
be construed as an enhancement provision. As such, the
statute increases the degree of petit theft from a second
degree misdemeanor to a first degree misdemeanor when
the defendant resists reasonable efforts to recover pro
perty. The proposed change, in SB 322, provides that
resisting the recovery of merchandise is a separate of
fense and that the defendant can therefore be punished
for both petit theft and resisting arrest.
Senate Bill 322 is similar to CS/HB 745 sponsored by
Representative Bankhead. However, CS/HB 745 does not ad
dress resisting ;i:-ecovery of merchandise • . In-,the event a mer
chant accepts the return of merchandise, CS/HB 745 requires
the merchant to execute a release and waiver of prosecution and to deliver them to the offender.
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SB 322 is also similar to SB 76, introduced by Senator
Spicola during the 1979 session with respect to clari
fying s. 812.015 to read that resisting the recovery of
merchandise constitutes a separate offense. SB 76 was re
ported unfavorably by the Judiciary-Criminal Committee by
reason of Senate Rule 2.18. As Senator Spicola would not
be attending this regular session (1980), Rule 2.18
required that the bill be reportej unfavorably with
notice or hearing.
FINAL UPDATE: SB 322 was amended on the floor of the
S enate, and passed, as amended, 27-2. The House passed
SB 322, as amended by the Senate, 83-21. The Governor
s.i.9ned SB 322 on J'uly· 9, 1980, and Chc,1pter !J0-379 was
assigned,
IV.

AMENDMENTS:
#1 by Judiciary-Criminal·:
Provides that the activation of shoplifting detection device
may constitute probable cause to believe that the merchan
dise has been unlawfully taken.
#2 by Judiciary-Criminal:
Deletes the language of the bill providing that resisting
the recovery of merchandise shall be a separate offense.
#3 by Judiciary-Criminal:
Conforms the title to the bill as amended by #1.
#4 by Judiciary-Criminal:
Conforms the title to the bill as amended by J2.
#5 by Judiciary-Criminal:
Clarifies the language to read that only subsection (3)
is amended by the bill.
#6 by Judiciary-Criminal:
Conforms the title to the bill as amended by #5.

CS for HB 745

Florida House of Representatives - 1980

By Committee on Criminal Justice and Representative
Bankhead
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Be It Enacted by the Legislature of the State of Florida:
Section 1.

Subsection (3) of section 812. 015, Florida
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.g ...0 1 Statutes, is amended to read:
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punishment; detention and arrest; exemption from liability for
false arrest; resisting arrest; penalties.-(3)

A peace officer, a merchant, or a merchant's

employee who has probable cause to believe that merchandise

27

has been unlawfully taken by a person and that he can recover
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it by taking the person into custody may, for the purpose of

29
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attempting to effect such recovery .2.£ arid for prosecution,
take the person into custody and detain him in a reasonable
manner for a reasonable length of time.
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mechanical or electronic device which operates to detect the

1:lus

unauthorized removal of specially'marked or tagged merchandise
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from the premises of any merchant, or from any specific area
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within such•premi�es �o��titutes ·probabl�-�ause; provided that
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the mercha�t has p;,�t
· ed · conspi�uous notice of the fact that he
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is using such a device.
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The Stteh taking into custody and

detention by a peace officer, merchant, or merchant's
8

employee, if done in' compliance with all' the requirements of
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this subsection, ·shall not render: such police officer,
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merchant, or merchant•s· e-�ployee· criminally or civilly l,iable
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for false arrest, false impi:isonment,"or unlawful detention.
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In the event a merchant or a merchant's employee takes the
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person into custody for prosecution, a peace officer shall be
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called to the scene im�ediately after the person has been
' .
taken into custody. In the event the merchant or the agent of
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the merchant accepts the return of merchandise un lawfully
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taken by the person in custody, th� 'merchant or agent shall
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immediately execute a release and waiver of prosecution and
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give same to the pers�n in· custody."
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Section 2.

This act shall take effect October 1, 1980.
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